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Objectives

• Describe economic development law

– Statutory authority to conduct economic 
development activities

– Explain constitutional public purpose 
considerations for economic development

– Won’t address government transparency       
(e.g., public records)

• Differentiate and describe statutory authority 
for community development

• More detail: 91 NC L. Rev ___ (2013)
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Economic development: 
Public or private benefit?
• Workforce development

• Product development

• Business development

• Place-based development

Activities that you believe 
result in general public 
benefit?

Those that involve a greater 
degree of private benefit?

Local Development Act
G.S. Chapter 158
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G.S. 158-7.1(a) catch all

“Each county and city … is authorized to 
make appropriations for the purposes of 
aiding and encouraging the location of 
manufacturing enterprises … and locating 
industrial and commercial plants … or other 
purposes which, in the discretion of the 
governing body … will increase the 
population, taxable property, agricultural 
industries and business prospects of any 
city or county.”

G.S. 158-7.1(b) enumerated 
activities
• Specific authority for the 

acquisition, development, and 
conveyance of property.
– Industrial park 
– Property and buildings suitable 

for  “industrial or commercial use”
– Extension of utilities 
– Site preparation

• BUT: “This listing is not 
intended to limit by implication 
or otherwise the grant of 
authority set out in subsection 
(a) of this section.”
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The rest of G.S. 158-7.1
Sub (c) Notice & public hearing 

for Sub (b) expenditures

Sub (d) Procedural requirements 
for conveyance of 
“interests in property” at 
fair market value

Sub (d2) Alternative sources of 
consideration for 
subsidized property 
conveyance

Sub (h) Recapture provisions

(revenues over 10 years)

G.S. 158-7.2: Accounting for 
Expenditures
• Statute: 

– G.S. 158-7.1 appropriations
– Funds turned over to “any agency or 

organization” other than county/city 
for expenditure

– “no such expenditure shall be made 
until the county or city has approved 
the same”

– “and all such expenditures shall be 
accounted for by the agency at the 
end of the fiscal year….”

• Horner v. Burlington Chamber of 
Commerce, 235 N.C. 77 (1952)
– Insufficient “direction and control” by 

board (under predecessor statute)
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Nice statutes aren’t everything—
rewind to early 1990s

Public Purpose Required by NC 
Constitution
• “No person … is entitled to … 

privileges from the community 
but in consideration of public 
services” (no gifts) 

• The power of taxation shall be 
exercised … for public 
purposes only….”

• “[A] public corporation may 
contract with and appropriate 
money to any person, 
association, or corporation for 
… public purposes only.”
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Can there be public purpose 
when private benefit occurs?
• Madison Cablevision v. City of 

Morganton, 325 N.C. 634 (1989)

• Two “guiding principles” to 
determine public purpose under 
NC Constitution: 

1. it involves a reasonable connection 
with the convenience and necessity 
of the particular municipality; and 

2. the activity benefits the public 
generally, as opposed to special 
interests or persons.

Maready v. City of Winston-Salem (1996) 
Incentives must “primarily benefit the public” & ensure “net public benefit”

Allowable means 
for incentives

Consideration
in exchange for incentives

Procedural 
requirements for 

approval of incentives

• “even the most 
innovative activities
… are constitutional 
so long as they 

primarily benefit the 

public and not a 
private party.”

• “While private actors 
will necessarily 
benefit … [it] is 
merely incidental.”

• “ensure a net public 
benefit” 
1. Jobs for “displaced 

workers” 
2. “better paying”

jobs
3. Tax base
4. Diversify the

economy

• Interstate 
competition?

• “strict procedural 
requirements” 
prevent abuse

• “Typical procedures”
1. Necessity [“but 

for”] determination
2. Notice & Hearing
3. Written agreement
4. Written policy or 

guideline
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NCCOA upholds incentives 
“parallel” to Maready
• [Dell] Blinson v. State

– 186 N.C.App. 328 (2007), app. dismissed and disc. 

review denied, 362 N.C. 355 (2008) 

– “In the absence of a showing of some distinction 
between the incentives in this case and the incentives in 
the Maready case…”

• [Nitronex] Haugh v. County of Durham

– 208 N.C.App. 304 (2010)

– “Incentives parallel to those at issue” were upheld by 
Maready, “bound by that precedent.”

What consideration is “parallel” 
to Maready?
• Job creation for all incentives.

– Maready: 24 incentives obtained  
5500 promised jobs.

• Increase “in the local tax 
base”
– local governments expected “to 

recoup the full amount of their 
investment within three to seven 
years” based upon “additional 
property taxes paid….” 

– (city/cnty brief: in “every instance”)

• Interstate competition?
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What “strict procedural 
requirements” might be parallel?
1. initial “but for” (or necessity) determination

2. written guideline or policy is applied 

3. final approval at “regularly scheduled public 
meeting”—expenditures “pursuant to G.S. 
158-7.1 (b) through (f)” [?] approved after 
hearing noticed “as provided in said statute”   

4. paid as reimbursements*

5. administered pursuant to “written contract”*

* G.S. 158-7.2?

Written Contract Required?

• G.S. 160A-16 (municipalities) 
– “All contracts made by or on behalf of a 

city shall be in writing.”

• G.S. 159-28 (counties too)
– “This instrument has been preaudited in 

the manner required by the Local 
Government Budget and Fiscal Control 
Act.”

– Howard v. Cnty. of Durham (COA 2013)

• G.S. 158-7.2
– “all such expenditures shall be 

accounted for by the agency at the end 
of the fiscal year”
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Newest Requirement: Sub (h)
• “Each [incentive agreement] … shall include a 

provision requiring the recapture of sums 
appropriated … by the city or county upon the 
occurrence of events specified in the agreement.”

• “Events that would require the city or county to 
recapture funds would include

– the creation of fewer jobs than specified in the 
agreement,

– a lower capital investment than specified in the 
agreement, and

– failing to maintain operations at a specified level for a 
period of time specified in the agreement.”

• Which implied future condition was intended?

Fun with statutory construction
• At least two possible interpretations, so no plain meaning

• The tautological version: 

– If an agreement happens to include these events for recapture, 

– then the occurrence of these events will lead to recapture (!)

• Really?

– “It is a cardinal principle of statutory construction that … no clause, 
sentence, or word shall be superfluous, void, or insignificant . . . . We 
are reluctant to treat statutory terms as surplusage in any setting.” 
TRW Inc. v. Andrews, 534 U.S. 19 (2001). 

– Montclair Township v. Ramsdell, 107 U.S. 147 (1883) (courts should 
“give effect, if possible, to every clause and word of a statute, 
avoiding, if it may be, any construction which implies that the 
legislature was ignorant of the meaning of the language it 
employed.”)

– “It is presumed that the legislature intended each portion to be given 
full effect and did not intend any provision to be mere surplusage.” 
Porsh Builders, Inc. v. City of Winston-Salem, 302 N.C. 550 (1981).
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Consideration Strict Procedural 
Requirements

Primary
• Job creation
• Increase the tax base
• Maintain both over time

Secondary
• Diversification of the 

economy
• Interstate competition

“Typical procedures”
• “But for” determination
• Notice & Hearing
• Written agreement to 

govern implementation
• Written policy or 

guideline to evaluate 
incentive requests

Summarized Framework

C. Tyler Mulligan, Economic Development Incentives and North Carolina Local Governments: 

A Framework for Analysis, 91 N.C. L. Rev. ___ (forthcoming Fall 2013)

Manufacturing Facility
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Checklist: 
Manufacturing

Primary

Jobs for displaced workers or better 
paying jobs

Increased tax base

Maintain both over time

Secondary

Diversify the economy

Interstate competition

Procedures

“But for” (or necessity) determination

Other procedures

Related scenarios

• Company threatens to 
leave and shutter its 
facility. Can incentives 
be offered?

• Company is planning 
an expansion of its 
existing operation. 
Announcement already 
made, no competition. 
Incentives permissible? 
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And the case law ends there….
• All court cases 

evaluating incentives 
have involved:

– “But for”

– Job creation

– Increased tax base

– Interstate 
competition

• It is hard to say how a court would handle a 
different set of facts.

Scenario: No job creation

• Developer building 
commercial space in 
greenfield on edge of 
town (making capital 
investment)

• No jobs promised

• Requests cash 
incentive from local 
government

• Permissible?
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Checklist: 
Office Bldg

Primary

Jobs for displaced workers or 
better paying jobs

Increased tax base

Maintain both over time

Secondary

Diversify the economy

Interstate competition

Procedures

“But for” (necessity) determination

Other procedures

√√√√

√√√√

√√√√

√√√√

√√√√

√√√√

√√√√

Other authority?
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Façade Improvement Grant

• City & County offer 
$5000 matching grant:

– downtown façade 
improvement (existing 
buildings)

– Residential and 
commercial eligible

– No jobs required.

• What authority is 
available for this 
purpose?

Authority

Jobs 

Required?

Residential

eligible?

Infill or 

Rehab? Limits

Community 
Development

No Yes Rehab 
only  
(unless 
LMI*)

Assistance to:
-Older properties or 
neighborhood
-LMI benefit  (*)

Redevelopment 
Authority

No Yes Both -Designated
redevelopment area
-Danger of 
becoming blighted 
area

Municipal
Service District 
(downtown 
revitalization)

No Yes Both -In district only
-“promotion and 
developmental 
activities”

Authority for Façade Impr. Grant
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New Infill Development Grant

• City offers cash incentive for 
new infill development in its 
municipal service district for 
downtown revitalization. 

– Residential and commercial

– No jobs required. 

– Area is not a designated 
redevelopment area.

• Can county match?

Selected CD Case Law
• Urban redevelopment upheld

– Redevelopment Comm'n of Greensboro v. Sec. Nat. Bank of 
Greensboro, 252 N.C. 595, 606, 114 S.E.2d 688, 696 (1960) 
(upholding use of eminent domain for urban redevelopment 
as a “public use.”).

• Expansion of housing powers to rural areas upheld

– Mallard v. E. Carolina Reg'l Hous. Auth., 221 N.C. 334, 20 
S.E.2d 281, 285 (1942) (upholding expansion of housing 
authorities law to rural areas)

• Assisting those with “moderate income” upheld

– In re Denial of Approval to Issue $30,000,000.00 of Single 
Family Hous. Bonds & $30,000,000.00 of Multi-Family Hous. 
Bonds for Persons of Moderate Income, 307 N.C. 52, 60-61, 
296 S.E.2d 281, 286 (1982) (upholding expansion of agency's 
power to help those with “moderate incomes,” because 
legislature is “acting with the same public purpose in mind.”)
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Legal Authority to Convey Property 
to Attract Private Investment

Development Finance Initiative: 
Abandoned Mill Proposal
Scenario: Developer to 
rehab vacant historic 
manufacturing facility, 
owned by county, just 
outside of city limits. Mixed 
use space, no tenants yet.

1. County to provide 
$200K CDBG Grant

2. County to give property 
to developer. Conveyance permissible?
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Which allows county to give the 
property to the developer?
1. Economic 

Development

2. Redevelopment

3. Housing Authority

4. Historic Preservation

5. Carrying out public 
purpose

6. At least one of the 
above

7. None of the above

Conveyance of Property
Authority for

Conveyance
Competitive Bidding Sale

Private Sale for Fair Market 

Value

Private Sale - Non-Monetary

Consideration

Economic Development � � �

Conveyance of property for 

redevelopment (no 

redevelopment area required)

� �
(cities only)

Urban Redevelopment Law �

Housing Authorities Law � � �

Conveyance to Historic 

Preservation Organizations
� �

Conveyance to Entity Carrying 

Out Public Purpose
� � �
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Incentive shoal waters 
(time permitting)

• Provide water at half the usual rate

• Guarantee loan to finance expansion

• Requirement to hire local residents

• Blanket approval: “incentives for all”

• Tax “rebate” – G.S. 105-380

Key Legal Considerations for 
Econ Dev Incentive Policy
• Innovative activities allowed “so long as they 

primarily benefit the public and not a private party”

• Set investment and job creation targets

– Prisoner’s Dilemma

– Anchoring

• “Strict procedural requirements”

– “But for” determination

– Notice and hearing

– Written agreement (with G.S. 158-7.1(h) recapture 
provisions)
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Incentives & Transparency

• Initial disclosure requirement

• Economic development exception to general 
public records rule

• Closed sessions during economic 
development negotiations

• Non-disclosure agreements (NDAs)

• General account of closed session

• Procedures for final approval of incentives

Development finance courses 
and technical assistance
• Course: 

– Development Finance 
Toolbox (Sep. 19-20)

• Technical Assistance: 

– Development Finance 
Initiative (DFI) works with 
local governments to 
attract private investment 
for transformative projects 
by providing specialized 
finance and development 
expertise.
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Questions and Comments

Tyler Mulligan

UNC School of Government

CB#3330, Knapp-Sanders Bldg.

Chapel Hill, NC 27599-3330

919-962-0987

mulligan@sog.unc.edu


